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Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

cation.

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for filing and publi-

1. Sections Affected

Article 6

R4-19-601
R4-19-602
R4-19-603
R4-19-604
R4-19-605
R4-19-606
R4-19-607
R4-19-608
R4-19-609
R4-19-610
R4-19-611
R4-19-612
R4-19-613
R4-19-614
R4-19-615
Article 7

R4-19-701
R4-19-702
R4-19-703
R4-19-704
R4-19-705
R4-19-706

NOTICE OF FINAL RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 19. STATE BOARD OF NURSING
EREAMBLE

New Article
New Section
New Section
New Section
MNew Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Article
New Section
New Section
New Section
New Section
New Section
New Section

Authorizing statutes: A.R.S. §§ 32-1606(A) and 41-1003
Implementing statutes: AR.S. §§ 32-1606(B)(3), (8), (9), and (10} and (C), (D), and (E); 32-1663; 32-1664; 32-1663; and 41-

1062(B)

3. Theeffective date of the rules:

October 10, 1996

nLAll previous nolces appearing g
Notice of Rulemaking Docket Opening:

2 A.AR. 1065, February 23, 1956

Notice of Proposed Rulemaking:
2 AAR. 1088, March 1, 1996

Address:
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Telephone: (602) 255-5092
Fax: {602) 255-5130

6. ’ ion of it le. including & , for initiating t fe:
The proposed rules are necessary to fully codify the administrative hearing practices of the Board, to codify new and existing pro-
cedures for public participation in rulemaking, and to comply with current rulemaking guidelines. There are several new rules pro-
posed which reflect changes in the Arizona Revised Statutes. The proposed rules conform to present rulemaking requirements,
both in form and content.

Articles 6 and 7 are being adopted in order to codify the practices and procedures which have been followed by the Board for
administrative proceedings before the Board and public participation in rulemaking, respectively. Article 6 includes initiation of a
hearing, denial of request for hearing, representation, notice of hearing, filing, computation of time, extension of time, record of
hearings, service, proof of service, subpoenas, procedure at hearing, evidence, recommended decision, Board’s decision, rehearing
or review of decision, and effectiveness of orders. Article 7 provides for the agency rulemaking record, petition for adoption of a
rule or review of agency practice or substantive policy statement, public comments to rules, objection to rule based upon eco-
nomie, small business or consumer impact, oral rule proceedings, petition for defayed effective date for rules, and written criticism
of a rule.

Not applicable.

In view of the fact that this proposed rule package merely codifies administrative hearing practices which have been utilized by the
Board for many years, there is no new economic, smail business, or consumer impact expected in this effort to merely memorialize
status quo. In addition, the procedures for public participation in rulemaking activities are required by law and actual public par-
ticipation, if a person so chooses to participate, should have little or no cost impact.

The primary impact will be on the Board of Nursing which will incur minimal costs in promulgating this rule package. There will
be no other actual costs incurred as the administrative procedures have been in use for many years and are being formally cedified.
Delineating the procedures available for pubiic or reguiated community participation is not expected to add any sigrificant costs to
the Board.

The individuals most directly affected by these rules are professional and practical nurses as well as nursing assistants. Cost
impact of these rules, if any, upon any 1 of them would be expected to be negligible. As these regulated individuals have been
subject to administrative enforcement proceedings and have had the statutory right to participate in rulemaking, these rules will not
be a cost to them but, rather, will benefit them. First, by more fully detailing the administrative hearing and rulemaking practices
and procedures of the Board, affected individuals will have a fulier understanding of their rights and standing in the process. Sec-
ond, codifying the Board’s public participation procedures will ailow individuals interested in participating to have a source of
information to gain an understanding of the available procedures, thereby permitting them to more effectively take part in those
processes,

Capitalized.
R4:12:681
At subsection (1), replace “his” with “the Attorney General’s™,

At subsection (3), replace “Hearing officer™ by “Administrative law judge”.

At subsection (4), delete “4. “Party” means each person or agency named or admitted as a party or properly seeking and enti-
tled as of right to be admitted as a party.”

R4-18-602
At subsection (A, replace “cite” by “state”.

At subsection (A)(1) add a new provision, “1. The identity of the person requesting the hearing,” and renumber subsequent
subsections.

At renumbered subsection {A)(3) replace “The statute or rule entitling the person to” by “The reasons necessitating”™.

At subssction (B), replace “or a designee may serve as hearing officer” by “may conduct hearings or other proceedings or
request that a matter be assigned to an administrative law judge”.

R=19-604

Replace ©, except that a person other than an individual” by . In those hearings conducted by a panel of Board members, a
corporation”.
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B4-19-605

At subsection (B)(1}, add “date,” before “time” and replace “place” by “location,”.
At subsection (B)(2), replace “are” with “is™.
Add a new (B)(3) to read: “A reference to the particular sections of the statutes and rules involved”.

Add a new (B)(4) to read: “A short plain statement of the matters asserted. 1 the Board is unable to state the matters in detail
at the time the notice is served, the initial notice may be limited to a statement of the issues involved. Thereafter, upon appli-
cation, a more definite and detailed statement shall be furnished.”

Add a new {B)(5) to read: “The full name, address, and license number, if any, of the licensee, certificate holder, program, or
applicant,” and renumber the remaining subsections.

At renumbered subsection (B)6), add “,” after “address”, delete “official title,”; add *Board’s executive director or Board
designee if the”; and replace “officer for the hearing;” with “is to be conducted by the Board.”

At renumbered subsection (B)(7), replace the “2” before the last “hearing™ with “the”.

At renumbered subsection (B)(8), replace “any counse! or employee who has been designated to appear for the Board” by
“the Attorney General representing the state at the hearing”.

R4:19:606

At subsection (B), ist sentence, delete “Arizona” and “of Nursing” and replace “such” with “the”, At the 3rd sentence,
repiace “simultaneously” with “concurrently”. At the last sentence, replace “its” with “the document’s”™.

At subsection {C), replace “one” with 1%,

At subsection (13}, 1st sentence, replace “these rules™ with “this Article”, and add “,” after “event”. At the 2nd sentence, add
“ after “Sunday”. At the 3rd sentence, add “state” before “holiday”. At the end of subsection (D), add “Whenever a notice
or other paper is served by mail upon a party, 5 calendar days shall be added to the prescribed period.”

At subsection (E), insert “panel of Board members, if the” before the word “hearing”, delete the word “officer”, and add “is to
be conducted by the Board, or the administrative law judge”.

R4-19-608

Change the title from “Service; proof of service” to “Service Requirements™.

At subsection (A), delete “Service of process shall be required with respect to decuments under this Article. The party
responsible for filing the document shall serve it.” and substitute “The complaint and notice of hearing shall be served in
accordance with A.R.S. § 32-1664.” Also insert “service, or {f” prior to the word “service” in the last line, and replace “or the
date when placed in the mail if served by mail” with “is made by publication, at the completion of publication™,

Delete subsection (B} and reletter subsection (C).
At relettered subsection (B), insert “other than the complaint and notice of hearing” following the word “documents”.

At relettered subsection (B){1), replace “noncompliance pursuant to A.R.S. § 32-1644(D}, notices of hearing or prehearing
conference” with “settlement conferences”, add *,” after “decisions”, and delete “correct™.

At relettered subsection (B)(2) delete “correct”.

At relettered subsection (B)(3) replace “shall be made on such attomey” with “upon the attorney shall constitute service upon
the party.”

Add a new (B)Y4) to read “Service shali be complete at the time of personal service or the date when certified or regular mail
is placed in the mail, if served by mail.”

R4-19-609

At subsection (A) strike “, either at the hearing officer's discretion or at the request of any party. The Board may decline to
issue a subpoena for irrelevant, immaterial or cumulative evidence™ and replace with . The Office of Administrative Hear-
ings may issue a subpoena pursuant to A.R.S. § 41-1092.02. The party requesting the subpoena shall be responsibie for locat-
ing and serving the person or entity to whom it is directed”.

At subsection (B) rewrite to read: “A request for subpoena shall be in writing and filed with the Board, if the hearing is to be
conducted by a panel of Board members, or filed with the Office of Administrative Hearings, if the hearing is being con-
ducted by an administrative Jaw judge, and served on each party at least 10 days prior to the date set for hearing. If good
tause exists, a party may submit a request less than 10 days prior 1o the date set for hearing. The request shall include:™.

At subsection (B)(1) replace “or” with “whose testimony is sought or a description of the” and replace “requested” by “sought
to be produced”. '

At subsection (BH2), delete “and”.
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At subsection (B)(3) replace “person or document subpoenaed, which are necessary” with “person s testimony or documents
subpoenaed with sufficient specificity to allow” and replace “and materiality.” with “to the issues in dispute; and”.

Add a new subsection (B)(4) to read “An explanation, when applicable, as to why the pariy was unable to submit the request
10 days prior to the date set for hearing.”

At subsection {(C), replace “two” with “2”, replace “must” with “shall”, and replace “the” before “additional “ with “each”,

Deleted proposed subsection (D) language and substitute “Any person served with a subpoena may file a motion 1o quash the
subpoena within 10 days of the date of service of the subpoena, but in no event less than 24 hours before the hearing. The
motion shall be filed with the Board, if the subpoena was issued by the Board, or filed with the Office of Administrative Hear-
ings, if the subpoena was issued by that agency.”

Deleted proposed subsection (E) language and substituted ”Any person may file a motion to quash if the evidence or testi-
mony sought does not relate to any issue ia dispute, if the subpoena does not describe with sufficient specificity the testimony
or evidence sought to be produced, or for any other reason sufficient in law to show the subpoena is invalid. The ruling on the
motion to quash shall state the grounds for the ruling. The motion to quash and any ruling thereon shall become part of the
record.”

R4-19-610

At paragraph (1) replace “The” with “A panel of”; add “members or the administrative law judge” after the word *Board™,
and delete “and shall conform with any prehearing order”.

At paragraph (2), replace “To enable disclosure of relevant facts and issues, the Board” with “All parties”, and replace “give
all parties” with “have”.

Delete proposed paragraph (3) language and substitute “Parties may stipulate to any facts that are not in dispute. Stipulations
may be made in writing or orally by reading the stipulations inte the record of the hearing, Stipulations shall be binding upon
the parties unless the panel of Board members, if the matter is to be conducted by the Board, or the administrative law judge
grants permission to withdraw the stipulation.”

At paragraph {4), replace “The Board may conduct 21" with “All”, add “may be conducted” after the word “hearing”, add *,”
after “television”, and replace “so long as” with “provided that”.

At paragraph (5) add “,” after “television™ and “monitor” in the 2nd sentence.
R4:19-611

At subsection (A), 2nd sentence, replace “or” with “and”. At the 3rd sentence, add “panel of” before the word “Board” and
“members, if the hearing is to be conducted by the Board or the administrative law judge” immediately after; delete “the
hearmg officer has”, and add “,” after “probative” and “immaterial”. At the last sentence, add “panel of” before “Board” and’
“members or the admmastrat;vc law judge” after; replace “reasonably” by “reasonable,” replace “would” with “could” and-
replace “civil court trial.” by “judicial proceeding™. '

At subsection (B), replace “a copy of each documentary exhibit” with “the original to the Board or administrative Iaw 3udge,'- o
and a copy”, add “panel of” before the word “Board”, and “members, if the hearing is to be conducted by the Board ” after, o
and delete the last sentence. _ o

R4-19-612

Deleted “or Board Decision” from the Section title.

At subsection (A), replace “When a matter is not heard by the Board” with “The panel of Board members or” and rcplace a0 : o
hearing officer” with “the administrative law judge”. : L5

At subsection (B), delete “or a decision by the Board” and delete “recommended” at the ¢nd of the sentence.

At subsection {C), replace “hearing officer or” with “panel] of” and add “members or the adm:mstratwe Taw judge” aﬂer the
word “Board. .

At subsection (D) replace “60” with “15”.

At subsect:on (F), 2nd sentence, delete “or exceptions”, replace ¥, with” with “and shall mclude” and replac “an
. Delete the last sentence. ¥

R4-19-613

At subsection {A), add “75 days” after the word “than”, delete “the next regularly scheduled non~telcphomc Board-meetmg i
and delete “from the hearing officer”. i

At subsection (B) delete “hearing officer’s or Board panel's”, and replace “and recommendcd remedy” with Sand disciplinary
action, if any™. :
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At subsection A, 15 sentence, replace “such” with “the”, and replace *not later than ten days after service of the decision”
with “within the time limits set in AR.S. § 32-1665(A)”. At the 2nd sentence, delete “to have been”, add “when" before
“mailed”, replace “to the party at” with “by certified mail t0”, and replace “last know residence or place of business” with
“address of record”,

At subsection (B), add ""or review” after “rehearing” in the 1st sentence. At the 2nd sentence, replace “A” by “Any other
party may file a, delete “may be filed”, replace “seven” by “10”, replace “such” with “the” and delete “by any other party”,

At subsection {C)(1), replace “or its hearing officer or “ with *, the administrative law Jjudge or parel of Board members,”,
and defete “order or™.

At subsection (C)(2), add “panel of” before the word “Board”, and replace “or its hearing officer” with “members, the admin-
istrative faw judge,”.

At subsection (C}(6), replace “rejection” with “exclusion™ and add “during the pendency of the proceeding or” after “occur-
ting,

At subsection (1), add “or review” after “rehearing” in the 1st sentence and change “matters so specified” to “specified mat-
ters” in the fast sentence,

At subseation (E), 1st sentence, replace “Not later than ten days after a decision is rendered, the Board may on its own initia-
tive” with “Within the time limits of A.R.S. § 32-1663, the Board may, on its own initiative,”, and add “or review™ after
“rehearing”. At the 2nd seatence, replace “or™ with “and”. At the last sentence, delete “such”.

At subsection {F), replace “sever” by “10”,

R4-19-615

At subsection (A), add “review or” after “or”, and delete “when the decision is rendered, if further review is unavailable; or,”.

At subsection (B), delete “in a particular decision,”, repiace “such” with “a”, replace “peace, health and safety” with “health,
safety, or welfare”, add “” after “unnecessary”, and add “or review,” after the word “rehearing”.

Ré-19:702

Atthe Ist line, add *,” after “amend”, replace “a” with “to” before “review”, and delete “of” after “review”.

At subsection (3), Lst sentence, replace “A.A.C.” with “Arizona Administrative Code”, add “rule” before “title”. At the 2nd
sentence, replace “Included in the” with “The”, replace “be” with “include™, and replace ;™ with %,

At subsection (5), add . after “amended”. At subsection (5)(c), replace “any” with “as”.

At subsection (7), delete *, the reasons or other supporting *, add “,” after “impact”, and replace “of either or both of the fol-
lowing" with “that”, At subsection (7)(a), add *; or” at the end of the sentence, At both subsections {(a) and (b} add “,” after
each “business”,

R4-1$-703

At subsection (A), add “upon™ after “or” and add “* Arizona Administrative” before “Register”,

At subsection (B), replace “Any document” with “A written comment”, and replace “document” with “comment”.

R4:19-704

At subsection (A}(3), add “Arizona Administrative” before “Register”.
At subsection (B}, add “,” after “registers™.

At subsection (C)(4), make “representatives” singular. At subsection (C)(6), replace “received” with “sent”.

Rd-19-706

At subsection (B), add “." after “unreasonable”.

At subsection (C), replace “ten” with “10™.

10.
No publiz comements were received, either written or oral.
11. Anyothe
Not applicable.
12. Incorporatians by reference and their location in the rules;
None,
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13. Was this rule previensly adopied as an emergency rule?
No.
14. The full text of the rules follows:
TYTLE 4. COMMERCE, PROFESSIONS, AND OGCCUPATIONS

CHAPTER 19. STATE BOARD OF NURSING

ARTICLE 6. RULES OF PRACTICE AND PROCEDURE R4:19:003. Denial of Request for Hearing
T the Board denies tf for hearine. the, Board shall id

Section to.the apnlicant a written copy of the decision stating the.reasons fo
XTS Initiation of 2 Heari denial.
]w 0605 Nmmf_Hs:mngE_]_ G o of Time: Extension of Ti counsgl..In those hearings conducied by a panel of Beard members, hall |

= = - . : . !
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| the end of e sabich s neither S ) . 1o i the Office of Adminierat
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. . . ) ) , : S , | thei

Mmummmmﬂmﬂmmmmm ‘on for rehenring fi

A recommended degision pursuant to this Section shall be ren- stated in the motion.  In either case the order grantine a
ithin 15.d frer conclusion of the hearing or after rehearing shall specify the grounds therefor,

submission of proposed findings by the patfies,.upless.the  E.  When a motion for rehearing is based upon affidavits, they

mwwmmmﬂ‘mw“.. wall be delivered to the Board MMMWIM E b servi -

E. Within the time limits of ARS. § 32:1665, the Roard may, on &WMMWM
for any reason for which it might have granted 2 rehearing or ummmmmmmm;gmmﬁm
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g‘ it i 1 L i i - * . -
relsovant.lasus-Laised inany Jublle hearing. o as gt T R o o

&Wﬂﬂmﬂm - " and present fhe agenda. .
mwmm&“hmmmmmm mmmwﬂmw 1 bleti iod_2s determine .
Ww ’ 1 ; ] “ﬂ‘w] ke Tt : A ball

1. Sections Affected

) R18-2-603
Article 13
R18-2-1501
R18-2-1302
R18-2-1503
R18-2-1504
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TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 2. DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR POLLUTION CONTROL

PREAMBLE

Repeal

New Article
New Section
New Section
New Section
New Section
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